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in the Office under 35 U.S.C. 111, or
which entered the national stage from
an international application after com-
pliance with 35 U.S.C. 371.

(2) A provisional application as used
in this chapter means a U.S. national
application for patent filed in the Of-
fice under 35 U.S.C. 111(b).

(3) A nonprovisional application as
used in this chapter means a U.S. na-
tional application for patent which was
either filed in the Office under 35
U.S.C. 111(a), or which entered the na-
tional stage from an international ap-
plication after compliance with 35
U.S.C. 371.

(b) An international application as
used in this chapter means an inter-
national application for patent filed
under the Patent Cooperation Treaty
prior to entering national processing at
the Designated Office stage.

(c) An independent inventor as used
in this chapter means any inventor
who (1) has not assigned, granted, con-
veyed, or licensed, and (2) is under no
obligation under contract or law to as-
sign, grant, convey, or license, any
rights in the invention to any person
who could not likewise be classified as
an independent inventor if that person
had made the invention, or to any con-
cern which would not qualify as a
small business concern or a nonprofit
organization under this section.

(d) A small business concern as used
in this chapter means any business
concern as defined by the regulations
of the Small Business Administration
in 13 CFR 121.1301 through 121.1305,
which define a small business concern
as one whose number of employees, in-
cluding those of its affiliates, does not
exceed 500 persons and which has not
assigned, granted, conveyed, or li-
censed, and is under no obligation
under contract or law to assign, grant,
convey or license, any rights in the in-
vention to any person who could not be
classified as an independent inventor if
that person had made the invention, or
to any concern which would not qualify
as a small business concern or a non-
profit organization under this section.
Questions related to size standards for
a small business concern may be di-
rected to: Small Business Administra-
tion, Size Standards Staff, 409 Third
Street, SW., Washington, DC 20416.

(e) A nonprofit organization as used
in this chapter means (1) a university
or other institution of higher edu-
cation located in any country; (2) an
organization of the type described in
section 501(c)(3) of the Internal Reve-
nue Code of 1954 (26 U.S.C. 501(c)(3)) and
exempt from taxation under section
501(a) of the Internal Revenue Code (26
U.S.C. 501(a)); (3) any nonprofit sci-
entific or educational organization
qualified under a nonprofit organiza-
tion statute of a state of this country
(35 U.S.C. 201(i)); or (4) any nonprofit
organization located in a foreign coun-
try which would qualify as a nonprofit
organization under paragraphs (e)(2) or
(3) of this section if it were located in
this country.

(f) A small entity as used in this
chapter means an independent inven-
tor, a small business concern or a non-
profit organization.

(g) For definitions in interferences
see § 1.601.

(h) A Federal holiday within the Dis-
trict of Columbia as used in this chapter
means any day, except Saturdays and
Sundays, when the Patent and Trade-
mark Office is officially closed for busi-
ness for the entire day.

(Pub. L. 94–131, 89 Stat. 685; 35 U.S.C. 6, Pub.
L. 97–247; 15 U.S.C. 1113, 1123)

[43 FR 20461, May 11, 1978, as amended at 47
FR 40139, Sept. 10, 1982; 47 FR 43275, Sept. 30,
1982; 49 FR 34724, Aug. 31, 1984; 49 FR 48451,
Dec. 12, 1984; 58 FR 54508, Oct. 22, 1993; 60 FR
20220, Apr. 25, 1995; 61 FR 56447, Nov. 1, 1996]

§ 1.10 Filing of correspondence by ‘‘Ex-
press Mail.’’

(a) Any correspondence received by
the Patent and Trademark Office (Of-
fice) that was delivered by the ‘‘Ex-
press Mail Post Office to Addressee’’
service of the United States Postal
Service (USPS) will be considered filed
in the Office on the date of deposit
with the USPS. The date of deposit
with the USPS is shown by the ‘‘date-
in’’ on the ‘‘Express Mail’’ mailing
label or other official USPS notation.
If the USPS deposit date cannot be de-
termined, the correspondence will be
accorded the Office receipt date as the
filing date. See § 1.6(a).

(b) Correspondence should be depos-
ited directly with an employee of the

VerDate 22-AUG-97 13:52 Sep 15, 1997 Jkt 174130 PO 00000 Frm 00016 Fmt 8010 Sfmt 8010 E:\CFR\174130.003 174130



17

Patent and Trademark Office, Commerce § 1.10

USPS to ensure that the person depos-
iting the correspondence receives a leg-
ible copy of the ‘‘Express Mail’’ mail-
ing label with the ‘‘date-in’’ clearly
marked. Persons dealing indirectly
with the employees of the USPS (such
as by deposit in an ‘‘Express Mail’’
drop box) do so at the risk of not re-
ceiving a copy of the ‘‘Express Mail’’
mailing label with the desired ‘‘date-
in’’ clearly marked. The paper(s) or
fee(s) that constitute the correspond-
ence should also include the ‘‘Express
Mail’’ mailing label number thereon.
See paragraphs (c), (d) and (e) of this
section.

(c) Any person filing correspondence
under this section that was received by
the Office and delivered by the ‘‘Ex-
press Mail Post Office to Addressee’’
service of the USPS, who can show
that there is a discrepancy between the
filing date accorded by the Office to
the correspondence and the date of de-
posit as shown by the ‘‘date-in’’ on the
‘‘Express Mail’’ mailing label or other
official USPS notation, may petition
the Commissioner to accord the cor-
respondence a filing date as of the
‘‘date-in’’ on the ‘‘Express Mail’’ mail-
ing label or other official USPS nota-
tion, provided that:

(1) The petition is filed promptly
after the person becomes aware that
the Office has accorded, or will accord,
a filing date other than the USPS de-
posit date;

(2) The number of the ‘‘Express Mail’’
mailing label was placed on the
paper(s) or fee(s) that constitute the
correspondence prior to the original
mailing by ‘‘Express Mail;’’ and

(3) The petition includes a true copy
of the ‘‘Express Mail’’ mailing label
showing the ‘‘date-in,’’ and of any
other official notation by the USPS re-
lied upon to show the date of deposit.

(d) Any person filing correspondence
under this section that was received by
the Office and delivered by the ‘‘Ex-
press Mail Post Office to Addressee’’
service of the USPS, who can show
that the ‘‘date-in’’ on the ‘‘Express
Mail’’ mailing label or other official
notation entered by the USPS was in-
correctly entered or omitted by the
USPS, may petition the Commissioner
to accord the correspondence a filing
date as of the date the correspondence

is shown to have been deposited with
the USPS, provided that:

(1) The petition is filed promptly
after the person becomes aware that
the Office has accorded, or will accord,
a filing date based upon an incorrect
entry by the USPS;

(2) The number of the ‘‘Express Mail’’
mailing label was placed on the
paper(s) or fee(s) that constitute the
correspondence prior to the original
mailing by ‘‘Express Mail’’; and

(3) The petition includes a showing
which establishes, to the satisfaction
of the Commissioner, that the re-
quested filing date was the date the
correspondence was deposited in ‘‘Ex-
press Mail Post Office to Addressee’’
service prior to the last scheduled
pickup for that day. Any showing pur-
suant to this paragraph must be cor-
roborated by evidence from the USPS
or that came into being after deposit
and within one business day of the de-
posit of the correspondence in the ‘‘Ex-
press Mail Post Office to Addressee’’
service of the USPS. Any statement
submitted in support of such a showing
pursuant to this paragraph must be a
verified statement if made by a person
other than an employee of the USPS or
a practitioner as defined in § 10.1(r) of
this chapter.

(e) Any person mailing correspond-
ence addressed as set out in § 1.1(a) to
the Office with sufficient postage uti-
lizing the ‘‘Express Mail Post Office to
Addressee’’ service of the USPS but not
received by the Office, may petition
the Commissioner to consider such cor-
respondence filed in the Office on the
USPS deposit date, provided that:

(1) The petition is filed promptly
after the person becomes aware that
the Office has no evidence of receipt of
the correspondence;

(2) The number of the ‘‘Express Mail’’
mailing label was placed on the
paper(s) or fee(s) that constitute the
correspondence prior to the original
mailing by ‘‘Express Mail;’’

(3) The petition includes a copy of
the originally deposited paper(s) or
fee(s) that constitute the correspond-
ence showing the number of the ‘‘Ex-
press Mail’’ mailing label thereon, a
copy of any returned postcard receipt,
a copy of the ‘‘Express Mail’’ mailing
label showing the ‘‘date-in,’’ a copy of
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any other official notation by the
USPS relied upon to show the date of
deposit, and, if the requested filing
date is a date other than the ‘‘date-in’’
on the ‘‘Express Mail’’ mailing label or
other official notation entered by the
USPS, a showing pursuant to para-
graph (d)(3) of this section that the re-
quested filing date was the date the
correspondence was deposited in ‘‘Ex-
press Mail Post Office to Addressee’’
service prior to the last scheduled
pickup for that day; and

(4) The petition includes a statement
which establishes, to the satisfaction
of the Commissioner, the original de-
posit of the correspondence, and that
the copies of the correspondence, the
copy of the ‘‘Express Mail’’ mailing
label, the copy of any returned post-
card receipt, and any official notation
entered by the USPS are true copies of
the originally mailed correspondence
and original ‘‘Express Mail’’ mailing
label, returned postcard receipt, and of-
ficial notation entered by the USPS.
Such statement must be a verified
statement if made by a person other
than a practitioner as defined in
§ 10.1(r) of this chapter.

(f) The Office may require additional
evidence to determine if the cor-
respondence was deposited as ‘‘Express
Mail’’ with the USPS on the date in
question.

[61 FR 56447, Nov. 1, 1996]

RECORDS AND FILES OF THE PATENT AND
TRADEMARK OFFICE

§ 1.11 Files open to the public.
(a) After a patent has been issued or

a statutory invention registration has
been published, the specification, draw-
ings and all papers relating to the case
in the file of the patent or statutory
invention registration are open to in-
spection by the public, and copies may
be obtained upon paying the fee there-
for. See § 2.27 for trademark files.

(b) All reissue applications, all appli-
cations in which the Office has accept-
ed a request to open the complete ap-
plication to inspection by the public,
and related papers in the application
file, are open to inspection by the pub-
lic, and copies may be furnished upon
paying the fee therefor. The filing of
reissue applications will be announced

in the Official Gazette. The announce-
ment shall include at least the filing
date, reissue application and original
patent numbers, title, class and sub-
class, name of the inventor, name of
the owner of record, name of the attor-
ney or agent of record, and examining
group to which the reissue application
is assigned.

(c) All requests for reexamination for
which the fee under § 1.20(c) has been
paid, will be announced in the Official
Gazette. Any reexaminations at the ini-
tiative of the Commissioner pursuant
to § 1.520 will also be announced in the
Official Gazette. The announcement
shall include at least the date of the re-
quest, if any, the reexamination re-
quest control number or the Commis-
sioner initiated order control number,
patent number, title, class and sub-
class, name of the inventor, name of
the patent owner of record, and the ex-
amining group to which the reexamina-
tion is assigned.

(d) All papers or copies thereof relat-
ing to a reexamination proceeding
which have been entered of record in
the patent or reexamination file are
open to inspection by the general pub-
lic, and copies may be furnished upon
paying the fee therefor.

(e) The file of any interference in-
volving a patent, a statutory invention
registration, a reissue application, or
an application on which a patent has
been issued or which has been pub-
lished as a statutory invention reg-
istration, is open to inspection by the
public, and copies may be obtained
upon paying the fee therefor, if:

(1) The interference has terminated
or

(2) An award of priority or judgment
has been entered as to all parties and
all counts.

(35 U.S.C. 6; 15 U.S.C. 1113, 1123)

[46 FR 29181, May 29, 1981, as amended at 47
FR 41272, Sept. 17, 1982; 50 FR 9378, Mar. 7,
1985; 60 FR 14518, Mar. 17, 1995]

§ 1.12 Assignment records open to pub-
lic inspection.

(a)(1) Separate assignment records
are maintained in the Patent and
Trademark Office for patents and
trademarks. The assignment records,
relating to original or reissue patents,
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